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* 86 and in the Charter following tr this Settlement there is a 
Cl hae is. exp preſt in cheſe Words: **Necwos refervan. prefato 
8 domino ara} Schau dauran. lem gore ejus vite poteſſatem 8 
n lertotem fatiendiS conreu md udifirmas domoritm 1 teue- 
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male of the Father's Body; which failing, to Mrs. Margaret Seba 
Shy Sebaw, 


only lawfal Daughter then on Life to the ſaid Sir 
female to be procreate of the Heirs-male of the ſaid· Sir John Schaw 
County o in the Kingdom of Ireland. and the Heirs- ; 


_ *neareſt and lawful Heirs whatſoever, the eldeſt Heir-female and 
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Boyd; and the Charter which 
allo contain a Clauſe in the following Words: Necnon reſer- 
La plenam poteſiatem & libertatem-ditio Foanni Schau), da- 
mus ſeu edificia in Greenock in feodum demittere, dummodo 
eadem non reddant minus annuatim, nomine feudifirme, quam 
unam mercam propter lie fall terre edificat. & tres ſolidos & 
 quatuor denarios monetæ Scotiæ propter unamquamqne lie fall 
' "Srv e mon ß . 


follows upon this Settlement does 


That upon this Charter the Father and Son were duly infeſt, b 


Which the ah lute 9 of the Eſtate of Greenock was velt- 
ed in the late Sir Fohn Schaw; and if Matters had continued upon 


that Footing, would have naturally deſcended upon his Death to 
the Petitioner his Grandſon and Heir at Law. „ 


That in the Year 1700, Sit John Schaw was married to Mrs. 
= MO Dalrymple the Petitioner's Grandmother; and as Sir John 


had then no leſs than five Brothers all paſt the Years of Pupillarity, 


it appears, that in the Settlement of the Eſtate then made; proper 


Attention had not been given to the femalè Succeſſton; for in the 


Contract of Marriage Sir John the Father became jointly bound 
with his Son to reſign, and grants Procuratory for reſigning the 


Eſtate in favours of himſelf in Liferent, and of 7% his Son and 
the Heirs-male of his Body in Fee; which failing, 'ro-'the Heirs- 
and the Heirs: whatſomever of her Body; which failing, to the Heirs- 
his Body; which failing, to William Sc hau of Ganuay in the 
male of his Body; which failing; to the ſaid Sir John Schaw his 
the Deſcendents of her Body in order ſuccecding always without 


Diviſion | 


In this Subſtitution of Heirs there are two things extremely re- 


' markable. 1½, That Sir 7ohs the Proprietor of the Eſtate is 
made to prefer his Siſter and her Deſeendents male or female to his 


own Daughter and her Deſcendents. And 2d4/, that the Daugh- 
- ters to be afterwards procreated of the Body of Sir John the Father, 
who was not then forty two Vears of Age, are not called to the 
Succeſſion in their Order, but are poſtponed to all the collateral 


' Heirs-male, and only called to the Sueceſſion under the general 
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| | _ Deſcription of Heirs and 6 and in Fact it fo ie 
| ” happened, that, after the Date of the Contract of Marriage there = 

h | was a Daughter born to Sir Jobs the Father, but who happened 3 _ 
to die ſoon thereafter.  _ LE} Rs te} 


Hy | From theſe two Circumſtances taken together, it can ſcarcely admit 224 
8 | of a Doubt, that the female Succeſſion having been then conſider- 


ed as a diſiant and moſt improbable Event, had not been duly 
adverted to by the-Parties, and that the annatural Preference gi= 
ven to Sir John's Siſter and her Deſcendents, as well as the ſtill - 
more abſurd Preference given to the collateral Heirs-male, was 7 
not the Effect of any deliberate Purpoſe or Intention of the Parties 
but had taken its Riſe ſingly from Inattention and from the Inaccura- 
ey of the Writer; and this is the more preſumeable, as it can- 
not be pretended that Sir John had received any valuable Conſi- 
_ deration, ſuch as could poſſibly have determined him to deprive his 
own Deſcendents, who were then unborn, of their natural Right. 
There is yet another Thing in. this Contract of Marriage, which 
is equally difficult to be accounted for; which is, that Sir John, 
tho? then in the ahſolute Fee of the Eſtate, is thereby brought un- 
„„ 1] der ſtrict Limitations and Irritancies, which, as well as the reſerved — 
| Faculties, which give Riſe to the preſent Queſtion, fall to be here , 13 | 
verbatim inſert, the Clauſes being expreſſed: as follows: Providing Frobibi- 
alſo, that ir ſhall not be. lawful to, nor in the Power of the ſaid _—— 
John Schaw, nor any of the Heirs of Tailzie and Proviſion, ceſfion, or 
Ds ahove ſpecified, to alter, innovate, or change this preſent Tailzie _ 
5 © and Order of Succeſſion; nor to ſell, alienate, diſpone, either irre- Debt. 
deemably, or under Reverſion, nor yet to wadſet nor burden 
+ with Inteftments of Annualrent, or any other Servitude or Bur- 
den, the tailzied Lands and Eſtate above written, or any Part 
thereof; nor to ſet Tacks nor Rentals of the ſamen, for any longer 
Fpace than the Setter's Lifetime, or for 19 Years, and without 
* Diminution of the Rental, except in caſe of Neceſlity, where a 
« ſufficient Tenant cannot be found to pay the whole Rent; nor 
yet to contract Debts, excepting ſo far as they are impowered. in 
+ Manner after mentioned; nor to do any other Fact or Deed, ci- 
vil or criminal, directly or indireQly, in any Sort, whereby the 
© ſaid. tailzied Lands and Eſtate, or any Part thereof may be affected, 
appriſed, adjudged, forfeited, or any Manner of way evicted from 
| | the ſaid Heirs of Tailzie, or this preſent Tailzie and Order of Suc- 
| . c ceſſion thereto prejudged, hurt or change. 
i „ > og. yr rr el . Neither 


V0 
Obligation * Neither ſhall the ſaid John Schaw, nor any of the ſaid Heirs 


co pay cer of Tailzie, ſuffer the Duties of Ward, Marriage and Relief, ei. 
ther ſimple or taxed, nor the Feu, Blench and Tiend · duties, nor 


Superiori- 


_ ty and pu- other publick Burdens and Duties whatſoever, payable forth of 


dens. 


dn. the ſaid tailzicd Lands and Eſtate, (by the not due Payment 
whereof, the ſame may be evicted) to run on unſatisfied, ſo as 
therefore the Lands and others foreſaid may be evicted, appriſed, 
or adjudged from them, for any of the ſaid Caſualties of Superiority 
Trritancies * gr publick Burdens.” And in caſe of Contravention, it is there- 
by declared, not only that all Deeds done contrary to the Tailzie, 
mould be void and null; but alſo that the Contraveeners ſhould for 
themſelves only forfeit their Right to the ſaid Lands and Eſtate. 


„ Reſerving always, notwithſtanding of the Premiſſes, full Power 


Power to and Liberty to the ſaid Sir Jahn Schau, and after his Death to 
s the ſaid John Srhaw his Son, and the Heirs of Tailzie and 

* Provifion above ſpecified, to grant Feus or long Tacks for ſuch 
Spaces, as they ſhall think fir, of any Part or Portion of the 


© {aid Lands, the Feu or Tack-duty not being under twenty Shil- 


lings Scots for each Fall of Dwelling houſes, and five Shillings 


* Scots for the Fall of Yards and Office-houſes. 5 


— Provi- * the Infeftments to follow hereon, and all the ſubſequent Convey- 


Lon oft e ances of the ſaid Eſtate, that it ſhall be lawful to, and in the 


Power of the ſaid Fohbn Schaw, or any of the ſaid Heirs of Tail- 
ie, to contract the Sum of So, ooo Merks Scots Money of Debt, 
and therewith to affect and burden, in Manner after ſpecified, the 


* ſaid Lands and Eſtate, for providing of their Daughters or younger 
© Children; but it ſhall not be lawful to any of the ſucceeding 


* Heirs of Tailzie, to contract any more Debts for Proviſion of 
their Children under the Irritancies above mentioned, until firſt 


537 the Debts contracted by their Predeceſſors for Proviſion of their 


/ + Children, be paid and cleared; ar leaſt, it ſhall only be lawful to 
them, to contract ſo much Debt for the End foreſaid. as wi th the 
Predeceſſor's Debt, above ſpecified unpaid, fhall amount to the Sum 


£ of 50,000 Merks in the haill; declaring always, that the legal Re- 


£ yerſfion of any Diligence or Adjudication to be uſed for Security 
of the Debt allowed by thir Preferits to be contracted for pro- 
viding of Children, ſhall never expire, to carry away the irredeem- 


able Right of the ſaid Lands and Eſtate, or any Part thereof, but 


the ſaid Adjudications ſhall be always redeemable, upon paying the 
Et Es - + Sums 


And alſo it is provided and declared, and ſhall be declared by | 
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rents thereof; declaring alſo, that this preſent Tailzie and Irri- 


_ * ceived. in Favours of the ſaid Mrs. Margaret Dalrymple; and the 


10 
tion 


That, in the Year 1702, Sir Jobm Schaw the Father died, and 


of her five Brothers, ſhe, with Conſent of Sir ohm Hoaftoun, her en, Lay 
5 maining Brother, conclading, © That he might be decerned to exhi- Sir John 
4 and that the ſame, exhibired, ſhould be decerned to be te- 
clarator, concluding, that it might be found and declared, Thar be tor, sir 


vuas abſdlute and unlimited Fiar of his Bſtare, and could not be Bound gen 
up by e ſonal Bond of Taifzie, upon which no In- g inſt 


Failzie; and therefore declared; in fo far as concerned the Lands 
„ fore the Contract and Tailzie,” 


| But the Lady Honſuns having reclaimed againſt the forefaid Inter- f | - 


ums for which the fame 6 be obtained, with the Annnak 


4 tancies thereof, are, and ſhall be nowiſe | ay commer to any Fxe- 
cution competent upon this Contract, in fo far as the fame is con- 


* Daughters of the Marriage, failing of Heirs-male thereof, which 


Proviſions in Favours of the Daughters of the Marriage, are de, 


* clared to exhauſt the Faculty above mentioned, of burdening the = 

*. Eſtate for Proviſion of Children, in caſe the ſame ſhall be exer- 

* ciſcd as 1 I" * the _— — Eſtate pro * 205 . 
And, 'Zaftly, In reſpeR that failing Heirs-male of the Marriage, Obligati- , | 
the Daughters or Heirs-female of the Marriage are excluded from o = 9 Fi 
the Succeſſion thereof in the forefaid Event, the Father and Son — 9 25 7 


oblige themſelves, their Heir. male and of Tailzie, above written, ters en- 


pay to the Daughters fo excluded, the ſeveral Sums therein men- cluded. 12.4 38 
* at their Age of 16 or Marriage, with Annualrent thereafter; . | 
and ir is thereby declared, that the Efate of Greenock was the Te, 
Subject intended to be burdened with the forcfaid Proviſtons. © — 


ſometime thereafter the whole of his yo Sons having alſo de- . 
ceaſed, the Lady Hoa ſſoum, the late Sir John's Sifter, came thereby proceſi of 
to have a near Proſpect of the Succeſſion; and ſoon afrer the Death Exhibiti- 


Husband, brought an Action againſt Sir John Schaw, her only re- gninſt 
bite and produce the principal Contract of Marriage above recited; Schaw. ; 


6. oiſtrare in the Books of Council and Sefffron.” _ 
By way of Defence againſt this Action, Sir John 


— 


2 


f De. Dec © 


feſtment had followed; and accordingly the Lords of Seffion pro- Lady 
nouncet an Interlocutor, finding, * Thar the Trritancies in the Con- Houſtoun 
tract of Marriage did not affect Sir John Schaw, who made the 


in the Charter and Infeftment r686, to which he had Right be- #4 39 


wv 


Interlocu- Decreet, - Finding the Irritancies and the Clauſe not to alter, con? 
tor of the « rained in the Contract of Marriage, are bindi ar ee Sir John 
on 


Court of 


CR Schau who made the Tailzie, even ſuppoſing Lady Houſtoun were 


a a gratuitous Subſtitute: And this Decreet was thereafter finally | — 
Affirmed affirmed. by a Judgment in the Houſe of Lords, dated the roth of | 
mi | March 1718. f role et oe Myyer 1p et tos 
3 Sir John finding himſelf thus brought under Fetters, which he had 


neyer thought of ſubjecting himſelf to, judged it reaſonable to ex2> | 
erce, in fayours of his natural Heirs, every Faculty and Power which 
remained with him over his own Eſtate : And accordingly in Proſe: = = 


| cution of this Plan, upon the 15th of March 1718, Articles of Mar- 
Artidles © riage were ſigned between the late Lord Cathcart and Mrs: Ma- 
of Mar- rion Schaw, Sir John's only Daughter; by which, upon a Narrative 
9 of the Tailzie, Sir John obliged himſelf, and 57s Heirs of Tailzie 
Lord and [#cceeding to him in the Eſtate of Greenock, to content and pay 
Lady to the Lord Cathcart the Sum of 50,000 Merks, as a Part of his 
Cathcart. Daughter's. Portion, with Annualrent from the Term of Mhit ſun- 
day then next, and to grant an heritable Bond and Security for the 
ſame, e him and his Heirs; ſucceeding to him in the E- 


Greenock, whom he thereby-obliges to relieve: his other I 


ge 1 2 Executors and Succeſſors whatſoever. of the fore ſaid 
2 8 Sum, with the Annualrents and Penalty which ſhould happen 
Fr © » .-.. to be reſting and owing at hit Deceaſe. i. 
1 Heritable In Implement of theſe Articles, upon the 18th September 1518; 
'BY 8 — Sir John granted three heritable Bonds, amounting in whole to the 


Schaw to foreſaid Sum of 50,000 Merks, the firſt of which Bonds being for 
Lord the Sum of 30,000 Merks, is granted in Implement of the Obliga- 
= Cathcart. ion above recited, in fayours of Daughters, in the Event of their 


3 being excluded from the Succeſſion, and the other two Bonds, :: 

= mounting in whole to the Sum of 20,000 Merks, are granted upon 155 
1 | a2 Narrative of the ręſer ved Faculty for providing Daughters and 
1 Pounger Children; and as the whole of theſe Bonds bear Annual- 
bf rent fromthe 29th of March 1718, being the Day of the Marriage; 
_ 2 o ͤ each of them contains an Obligement upon Sir r 
IM Heirs in the Eſtate of Greenock to pay the foreſaid Sums, a Pro- 
1 curatory of Reſignation and Precept of Saſine for infeſting Lord 
Mm: " - _-— Cathcart and his Heirs in an Annualrent effeiring to the ſaids re- 
Si ipective Sums upliſtable out of the Eſtate of ,Greenock, and an O- 
1 | bligation upon he Heirs of 'Tailzie: ſucceeding to the Eſtate, 
8 * to relieve Sir John's other Heirs and Suceefors of ube _ 
i „„ e ai 


the State of the Proceſs,” Writings: produced, and heard Parties 


| e, ant er Feu. Nights, dated 24 of 


„ 


« ſaid Sums, Principal, Wy Ne Penalty And upon 
the 4th December 1718, Lord Cathcart granted a Diſcharge to Sir piſchargs 
Jobn Schaw, narrating the aforeſaid three heritable Bonds, and Lord 
therefore diſcharging Sir Johs of the Marriage Articles, without Cathcart 


Prejudice of the foreſaid three Bonds, which he thereby declares to 


= 


noways to affect his other Heirs, 
1 281 6 l 7275 


* Executors and Succeſſor”. if ©3 is 9h 96} e 
That Sir Jobs Shaw having ' thereafter granted ſeveral other 
Deeds in Favours of the Lady Cathrare his Daughter, and after 
her Death in Favours of the Petitioner her Son, the whole of 
theſe Deeds having been ſince brought under Challenge, at the 


Inſtance of the next Heir of Tailzie; and after hearing Parties, 


4 fo AM 


to Sir a 


ohn 


have been granted to affect Sir John. his Heirs and Succeſſors, in Schaw. 
the Eſtate of Greenock only, and 


229 22 4 
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your Lordſhips pronounced an Interlocutor, - dated the roth of Interlo: 


Auguſt 1754, which, in ſo far as it is to be now reclaimed againſt, cutor re- 


is expreſt in the following Words: The Lords having conſidered —— 


a 


Procurators thereon, find the Purſuer is not entitled to any Re" 
lief againſt the Defender, as Heir ef Line of Sir John Schau, f 


the Annaalrents of the zo, ooo Merks contained in the- heretable 
Bond produced, granted by Sir John Schaw to the late Lord Cath- 
cart, in Implement of the Obligation in the Contract of Marriage) 
to pay that duni to the only Daughter the Mapriage ; but md 
the Purſuer is extitled toRelibf againſi the Defender; as Heir of 
Line afor#/ajd, of the Anuualrents of thei 20, Mert contained 


in the two Bonds produced, 'whereof the one für $5000 Merks; 
and the other for 3000 Merks, granted by Sir John Schaw t the 


1 * 
rr 
neee 


2 


Defenders Father, in Exertiſe of the Faculty contained in ebe 


Entailj i and incurred during thei Life of Fin John Schaw; ſuſtain 


the Reaſons of Reduction of the Heu. Right of the ſeveral Farm 
of the Weſter Barony of Greenock, dated. of of November 1751, 
| September 1751, of dhe 
ouſe, Office- Houſes, Gardens 4 0 
an 
Garden and Court; and find none'bf'the'Planting cold be tut C 
the Defender," in virtue" f Contract of: Sale! produced, after 
che Death of Sir John Schaw; and. in reſpect it i attedget by 
the Par ſuer, and not denied by the Deft 
Mood ſold by the ſaid Contract was not. 


* 


| Court lof Greenock; 
r e 


ler, that ws natural _ 
hn cutting at. Kir John 
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; apo 8 to be contrary to _ 
whole Ar. that ſueh was not an the Opinion of our Lawyers, but alſo the 


T — GEE 


. ; * as he very W calls them, obſerves that it it was ſoon 


| (CE) 
Behave's Derbe rhevefive futain the Reafane of Reduition 
Faid Comtradt of Sale. wake 
As the Matters 3 by this lutetlocuter are of ande | 
"able Importance to the Parties, and as ſome of them, which, in 
VO pow of Precedent, are of the higheſt Importance to the — 2 
'haye- never been before determined by any Judgment of this 


#44 2 * Court, your Petitioner:is bopeful he ſhall be forgiven in ſubmit- 


ting the Caſe again to your Lordſhips, and ſhall begin with laying 
down the general Principles upon which, according to his Appre- 
| Ms: the whole of the Queſtions now in ſue fall to he deter- 


by * 
The ge- cy we f in the firſt Place, tho' Tailzies by which dhe natural Heirs 


Prin . 8 Dy, and Preference given to Strangers, are now permit- 


the Law of Scotland, Cen Lo uch Tailzies were ſup- 
us 2 Sirit of our Lau-; and 


8 clearly. from the ſeveral ge- 

neral —.—— vereigns, in which all Tailzies, 

made in Prejudice of the Rafal Heirs, are revacked, and in 
ticular from the ziſt Act, Parliament zith, Janet Vl w 4 
expreſlly- © declares all ſuch Tailzics to be y_ Law and gaod 
Conſcience.” 

_ 24l,'As$ Tala i in general are not ch&Earcarices of che Law, 
fo this holds more particularly in Tailxier containing Clauſes te- 
training the Proprietor from alieuat ing or contract ing Debis. For 

as there is nothing ſo effential to the Proſperity of any State, aa 
thar the Uſe. of Property ſhould. be free and unreſtrained, it was 
” 4 Doubt if the Law ſhould give- any Coustenance or Effet 
Clauſes, rending to infer a Perpetuity. of the Ekare ſub» 


thereto, 
| xe der Romas Law the Effet of ſuck Clauſes is limited, e 2 
not to be extended beyond the feurth Generation; and. the Rule 
. L the 5 Ban. with Rae to this Matter, i flawed in 
Fance-at this Dax. 4k 
In England OD no foch- Thing Shawn 26 Etats tailied 
before the Statute of Weſimmſter, De donis condifionalibter, when 
ſomething like our Tailzies mas firſt; introduced; into that Law. 
But the t Lord Cate, after mentionin e many Miſchiefs, 
whigh had crept into the Lam hy means ferttereu Inberie 


found 


found neceſſary to take off or abate the Effect of theſe Fetters by 


various Expedients; and, in particular, by a ſimulate Proceſs of 
Fine and Recovery, the Nature of which is well known to your 


= Lordſhips. 13 03 . 1 5 UNE”. 
And, tho' in Scotland the Act of Parliament 1685, (which was 


made at a Period when the Security of private Property was not 


the chief Object of Attention) has declared it lawful for the Sub- 
jects © to tailzie their Lands and Eſtate under ſuch Conditions as 
© they ſhould think fir, and to affect their Tailzies with irritant 
© and reſolutive Clauſes;' yet in interpreting Tailzies, it has 

been always held as a certain Maxim, That every Limitation in- 
rended to reſtrict the free Vſe of Property, is conſtrued in the 


firifteſt Manner; and that no Limitation nor Obligation is to be 


extended by Implication, or from preſumed Intention. 15 
And that this Maxim has been inviolably obſerved, and never 
departed from in any Caſe, appears from Numbers of Deciſions of 
this Court, many of which have been affirmed in the laſt Reſort. 


Thus in the Caſe of Provoſt Yighrmas's Heirs, it was found. 


that a Prohibition o alter, innovate or infringe the Tailgie, 
did not hinder the Heirs to contract Debt or ſell the Lands, tho 


the Tailzie was thereby virtually z»fringed and defeated: And in 


like Manner. in the Caſes of Car/owrie and Keith, where the, Heirs 
of Tailzie were not only prohibited * to alter or innovate the Tail- 
+. Zie, but alſo to contract Debts, or do any other Fact or Deed, 
£ whereby the Lands might be evicted, or the Right of Succeſſion 
any Manner of way prejudged: Vet in theſe Caſes it was found, 


. 


and diſpoſe of the Price in favours of other Heirs.  _ 

It cannot be denied, that in all theſe Caſes, the Intention of the 
Makers of the ſeveral Settlements was manifeſt; that they ſhould 
not be defeated by any Alienations ; and yet, as there was 
no expreſs Prohibition to fell, your Lordſhips would not extend 
the Limitations from Arguments of Implication or preſumed Inten- 
tion. | 


that the Prohibitions did not hinder the Heirs to /e// the Eſtate, 


Theſe general Propoſitions, which it is humbly thought cannot Argu- 
be diſputed, being thus eſtabliſhed, the Petitioner ſhall now pro- aich 20. 
cecd to ſhew, that what he is now contending for, follows as necel- piy 3 
ſary and unavoidable Confequences from theſe Principles. tat An- 
And to begin with the Annnalrent of Lady Catbeart's Portion, ee | 
which is the chief Matter now in Iſſue between the Parties: —the 20 = 
„„ F Queſtion Merks. 


/ 


ww 3 - 


Queſtion depends upon the Interpretation of two Clauſes in the Con- 
tract of Marriage; by the firſt of which, Sir Joh» the Father and 


Son oblige themſelves jointly to pay to an only Daughter, in the E- 


vent of her being excluded from the Succeſſion, the Sum of 30,000 
Merks, with Annualrent from the Marriage of ſuch Daughter: And 
by the other Clauſe, there is a Power reſerved to Sir Zohn, and the 


other Heirs of Tailzie, to contract the Sum of 50,000 Merks of Debt. 
and therewith to burden the Eſtare for the Proviſions of Daughters 


and younger Children. 


The Import and Effect of the firſt of theſe Clauſes is determined 


by the firſt Part of the Interlocutor, which finds, Thar the Purſu- 


er is not intitled to any Relief of the Annualrents of the 30, 00 


Mierks contained in the Bonds granted in Implement of the Obli- 


© gation: And the Import of the other Clauſe is alſo determined by 


the next Part of the Interlocutor, which finds, That the Purſuer 
. © js intitled to Relief of the Annualrents of the 20,000 Merks con- 


* rained in the two Bonds granted in Exerciſe of the Faculty, and 
incurred during the Life of Sir John Schaw.” 5 1 
The Petitioner ſhall therefore ſubjoin the Reaſons which occur 
for altering that Part of the Interlocutor which relates to the two 
Bonds granted in Exerciſe of the Faculty. wh. 8 
And here two different Queſtions fall naturally to be conſidered, 


'1/f?, Whether Sir John exceeded his Power in burdening the tailzied 


Eſtate, not only with the principal ums contained in theſe two 
Bonds, but alſo with the Annuulrents thereof? And 24%. Upon 
the Suppoſition, that Sir 70%%n had Power to burden the Eſtate, not 
only with the principal Sums, bur allo with the Annualrents, 
whether the Heir of Tailzie is intitled to be relieved of the Annn- 
alrents which fell due during Sir John's Life? ne 

As to the firſt of theſe Queſtions, the Argument on both Sides 


has hitherto proceeded upon the Suppoſition, * That Sir Fohn had 


Power to burden the Eſtate, not only with the principal Sum 
mentioned in the Faculty, but alſo with the Annnavrents thereof: 


And accordingly, in the Debate before your Lordſhips. which laſted 
for ſeyeral Days, it was admitted by the Purſuer, that, if the Bonds 


Which were granted in Exerciſe of the Faculty had been conveyed 
to a Stranger, who did not repreſent Sir John Schaw, that no Ob. 
jection could have been made to the recovering thereof out of the 

tailzied Eſtate: And in like Manner, if Sir 70% had left no ſepa- 


rate Eſtate to deſcend to the Defender, it is not denied that it would 


have 


have been competent to him to recover, not only the principal Sum, 
but alſo the Aunualrents thereof, out of the tailzied Eſtate. 

Tho' theſe Things were not diſputed by the Purſuer, but ſeemed, 
on the contrary, to be admitted thro' the whole of the Argument, 
yet it was ſuggeſted as a Doubt by one of your Lordſhips, How 
* far Sir John, or the other Heirs of Tailzie, could effectually bur- 


den the Eſtate with the Annualrent of the Sum mentioned in the 


Faculty. But when the Words of the Clayſe, by which this Fa- 
calty is reſeryed, are taken together and attentiyely conſidered, the 
Defender is perſuaded your Lordſhips will have no further Difficul- 
ty upon that Head. ny > * 
In the. firſt Place, the Clauſe declares, That it ſhould be lawful 


for Sir John, or any of the Heirs of Tailzic, to contract the Sum 
of 50,000 Merks of Debt; which neceſſarily implies, that they 


were to have Power to contract to that Extent of Principal, accor- 
ding to the Form and Manner in which Debts are Ai contracted, 


the Words ſhall be underſtood. in a more reſtricted Senſe, ſo as to 
impower Sir Job, and the other Heirs, to contract and burden on- 
ly with a dead Capital, it is evident the Faculty could have been of 
no Uſe, as no Creditor could have ever been found willing to lend 
ſo large a Sum without Iatereſt. And therefore, as the Faculty re- 


ſerves Power to contract the Debt, it cannot be doubted to have 


been the Intention of Parties, that it ſhould be contracted upon ſuch 
Terms, as it could only be expected that a Creditor could be pre- 
vailed upon to lend. 1 e 8 2 
24ly, This reaſonable and juſt Interpretation is ſupported by the 
next Words of the Clauſe, which declares it lawful * ro ect and 
_ © burden the Eſtate.“ with the Debt ſo contracted. By this Clauſe, 
the Heirs of Tailzie are not reſtricted as to the Manner in which 
the Eſtate was to be affected or burdened, and conſequently it can- 


not be doubted that it was in their Power to burden the Eſtate, by 


granting Infeftments of Aunualrent for ſecuring of the Sums men- 
tioned in the Faculty. that being the ordinary Manner and Form 
according to which ſuch Burdens are impoſed. Now, if it is once 
admitted, that it was in the Power of Sit John, and the other Heirs, 


to grant In feftments of Annualtent for Security: of the Sums con- 


tracted, it neceſſarily follows, that the Annualrents ſecured by ſuęh 
Infeftmeut. being properly a debitum fundi, malt be a natural Bur- 


den upon the tailzicd' Rſtate. 5:11 ener! 14% bur ao Te 
. | | 3710, 


that is, ſo as that the Principal ſhould bear Aunualrent: And i, 


44409 
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361. This Aan. is further ſupported by the Words of 
the Clauſe which immediately follows, declaring the End and 
Purpoſe for which the Debt was to be contracted, vi. for the 
Proviſion of Danghters or younger Children, muſt occur ro your 
Lordſhips, that a dead Capital would have been a very improper 
Proviſion for Daughters; and as it cannot be ſuppoſed to have been 
the Intention of Parties, that the Daughters and younger Children 
of the ſeveral Heirs were to take their Alimens out of the capital 
Sms provided to them, it muſt be preſumed to have been their Inu. 
tention, that the Sums ſo provided were to bear Intereſt, as is uſual 
in ſuch Caſes. a | 5355 
But 470, If this Matter could admit of any Doubt, the Intention 
of Parties is made clear ftom that Part of the Clauſe which declares, 
That the legal Reverſions of any Diligence or Adjudication to be 
a uſed for Security of the Debts allowed to be contracted for pro- 
viding of Children, ſhould never expire to carry away the irre- 
deemable Right of the ſaid Lands and Eſtate, but that the ſaid Ad- 
© judication ſhould be always redeemable upon pay ing the Sums for 
* which the fame ſhall be obtained, with the Aunualrent thereof.” 
Your Lordſhips will obſerve, that, in this Part of the Clauſe, it is 
plainly fuppoſed, not only that the Provifions were to bear Annu- 


g 
1 
i 
"Þ 
; 


jp 48 0 _  elrent, but alſo that Adjudications might be led for theſe Annual- Cl 
i 22 rents. Now, if it is once admitted to have been the Intention of | | 
8 Parties, that the Proviſions were to bear Annuairent, the De- . ; j 


fender conceives it will naturally follow, that the Proviſions of 
. . Daughters muſt bear Annualrent from the Time of their Marri- 
| age; for as the Clauſe does not mention the Period from which the 
Annualrent was to commence, it muſt be preſumed to have been the 
] | Intention of Parties; that it ſhould commence from the Time of Mar- 
= REES riage, as that was the natural Term for the Commencement of 
| Annualrent in a Proviſion to Daughters. 58 8 Eb | 
Þ And /afily, That this Faculty extended, not only to the principal * 
| Sum of 50,000* Merks, but to the Annualrents thereof from the 
Time that it ſhould be contracted, is apparent from the Clauſe for | 
providing the Daughters of the Marriage, in cafe there ſhould be no | 1 
a The Male thereof; and which Clauſe, providing the Daughters, is LS 
expreſly declared to be an Exerciſe of this Faculty competent to Sir y 
Job the Son. 15 | % ! 3 
By the Clauſe providing the Daughters, the Father aud Son bind 
themſelves, and their Heirs Male, and of Tailzie, ſucceeding to 
N | 7 : r 


1 


them in the foreſaid Lands and Etats, to pay to three or more 
| tus nun of the Marriage, the Sum of 50,000 Merks, at their ſe- 

veral Ages of 16 Years compleat, or at their reſpective Marriages, 
with the Sum of roo Merks, as liquidate Expences for ilk 1000 _ 
Mierks of their ſeveral Portions, with the Annualrents of the ſame - 
reſpeQive Portions, during the not Payment thereof, after the ſeve- 
ral Terms of Payment above mentioned. This Exerciſe of this re- 
ſerved Power to burden the tailzied Eſtate, and the Heirs of Tail- 
zie, with 50,000 Merks, and the Annualrents thereof made in the 
Contract of Marriage, wherein the Faculty was reſerved, and de- 
clared to be in Exerciſe of the Faculty, is, with Submiſſion, a De- 
monſtration, that it was clearly intended by all the Parties to the 
Contract, and to the Tailzie, that Sir Fob Schaw the Son had 
Power to charge the entailzied Eſtate, and to burden the Heirs of 
Tailzie with the Payment of 50,000 Merks, and the Annualrents 
thereof, for the Provifion of his Daughters or other Children nor 
ſucceeding to the Eſtare, in the ſame Manner as he could have done, 
had he been under no Reſtrictions whatſoever by the Tailzie. 
And indeed, if the contrary were to be maintained, the Defen- 
der is adviſed, that it would be attended with Conſequences perni - 
cious to moſt Heirs of Tailzie in Scotland, and much more fo to 
the younger Children; it is well known to your Lordſhips, that, 
in the greateſt Part of our Tailzies, the Power of providing young - 
er Children. is conceived much in the ſame Terms with the reſerved 
Power in the Tailzie of Greenock; that is to ſay, Power is reſerv- 
ed to-the ſeveral Heirs of Tailzie to burden the Eſtate with a cer- 
rain Sum, without any expreſs Mention of the Aunualrent: 


FP , 
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It has been hitherto ſuppoſed, that, in all ſuch Caſes, the Heirs - 
of Tailzie had Power to burden the Eſtate, not only with the prin- 
cipal Sum mentioned in the Faculty, but alſo with the Aunualreute 
thereof; and many Inſtances might be condeſcended on, where 
Heirs of Tailzie conceived themſelves bound by ſuch Clauſes, hav- 
ing paid, not only the Principal, but alſo the Annaabrents. . *' ' 
But if it ſhall be found by your Lordſhips, that, in all ſuch Caſes, 
the Heir of Tailzie has only Power to burden with a dead Capital, 
the plain Conſequence would be to lay the younger Children, who 
are but too often meanly provided, under an unavoidable Neceſſety - 
to inſiſt for inſtant Payment of their Proviſions, in order that they, 
might have the Benefit of * out at legal Iutereſt, when, 


at the ſamo time, it would be abſolutely impoſſible for the Heir of 
Tailzie to raiſe the Capital. as no 3 could ever be found 
willing to lend his Money wit hour Intereſſ t. 
But the Defender has already ſaid too much upon this Part of the 
Argument; it has been admitted by the Purſuer, and is ſuppoſed by 
the Interlocutor, that both the Principal and  Annnalrents: ate an 
effetual Burden upon the tailzied Eſtate, and therefore the only 
Thing which remains to be conſidered is, whether the Purſuer who 
acknowledges himſelf ultimately liable, not only for the principal 
Sum, but alſo for the Annualrents incurred //ace Sir John's Death, 
is entitled to claim Relief out of Sir Jabn's ſeparate Eſtate, of the 
_ Annualrents which fell due during his Life. mmm. 
And in order that this Matter may appear in its true Light. it is 
proper to obſerve, that tho the Law has eſtabliſhed an Order. of 
Diſcuſſion and Relief among the different Kinds of Heirs, yet it 
is in the Power of the Proprietor to diſpence with this Order, and to 
lay the Burden of his Debts — upon ſuch of his Repre- 
ſentatives, as he thinks moſt proper. — The Executor. who 
is-the heros in mobilibus, is; by the common Rules of Law, liable 
to relieve the Heir of all move, e Debts; and the Heir is, on the 
other Hand, liable to relieve the Executor of all Heritabie Debts: 
But yet there is no Doubt that it is in the Power of the Debitor to 
lay the Burden of his whole Debt, whether beritablèe or movable 


either upon the Heir or the Executor. 


In like Manner, tho' the Heir at Law is liable to relieve the Heir 
of Tai gie of all Debts due by the Defunct, yet it is in the Power 
of the Proprietor alſo to diſpence with this Order, and to oblige 
his Heir of Tailgie to relieve his Heir of Line of all his Debts; 
and the Will of the Debitor will take Effect, whether it be expre/ly 
declared, by obliging his Heir of Tailzie to relieve his other Repre- 
ſenratives, or if it be done virtually. by impoſing a Debt upon 
the Eſtate provided to the Heir of Tailzie. e i 

To apply theſe Principles to the preſent Caſe; if the Eutail made 
by Sir Zohn Schaw had been only a fimpie Deſtination of Succeſſi- 
on, and had contained no prohibitory Clauſes, it cannot be diſputed 
that the two Bonds now in queſtion, both Principal and Annual 
rents, would have fallen ultimately upon the Purluer the Heir of 

Tailzie, and that no Relief would have been competent againſt the 
Heir of Line, as both Bonds contain an expreſs Clauſe, obliging the 


«Heirs of Tailzie to relieve Sir Johus other Heirs; And 1 
| | 15 F ore 
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fore, if the Claim of Relief now made by the Purſuer has any 


Foundation, it reſts ſingly upon the prohibitory Clauſes contained 


in this Tailzie: For u ithout theſe Clauſes it will not be pretended 


4 7 * 


that the Purſuer would have been intitled to any Reli t 


1 


And here the Petitioner does admit, that where any Tailzie con- 


tains proper Clauſes, obliging the ſeveral Heirs in their Order, to keep 


down the Annualrents of the Tailzier's Debt, or other annual Burdens 


affecting the Eſtate, and not to allow the ſame to run on unſatisſied. 


Such Clauſes will have their proper Effect, and, in Caſe of Contraven- 
tion, will be the Foundation of an Action of Relief, not only againſt 


the Heir contraveening, but alla againſt his Repreſentatives after his 


Death. But then this will not affect the preſent Caſe, as the Entail of the 
Eſtate of Greenoc contains no Claufe declaring it unlawful to allow 
the Tailzicr's Debts to run on unſatisfied; nor does it contain any 
Clauſe obliging Sir John, or the other Heirs in their Order, to pay 

the Annualrents of Debts affecting the tailzed Eſtate. «Frey 5H 


 2d4ly, The Petitioner may allo admit. That where an Heir of | 


Tailzie brings any Burden upon the taillied Eſtate, contrery to the 
Prohibitions of the Tailzie, that, in ſuch Caſes, he is obliged' to re- 
lieve the ſubſequent Heir from all ſuch Burdens. Thus, for Inſtance, 
where a Tailzie prohibites the ſeveral Heirs from contracting Debr, 
but at the ſame- Time does nat irritate and make void the Debt 
fo cantracted, it is an eſtabliſhed Point, that the Debts contracted by 
the ſeveral Heirs will be effectual againſt the Eſtate: But yet not- 
withſtanding thereof, it has been found that the ſubſequent Heir will 
be intitled to claim Relief out of any /eparate Eſtate which may 
have belonged to the Coutraveener: And the ſame thing holds, 


where Debts are contracted by an Heir, who has contraveened the 
Tailzie, by neglectiug to inſert the prohibitory and irritant Clauſes 


in his Titles: For though the Statute has declared, that the Debts 


ſo contracted would affect the tailzied Eſtate, yet it is thought the 


ſubſequent Heir might be intitled to claim Relief out of any /epa- 
rate Eſtate belonging to the Contraveener; and this Claim at the 


inſtance of the ſubſequent Heir, may be properly confidered as a 


Claim or Action of Damages. 7 

But the Caſe is quite orherwiſe, where a Burden is brought upon 
the tailzied Eſtate, in virtue of the Powers reſerved by the Tailzie : 
for to the Extent of the Faculty, the Heir in Poſſeſſion is conſider- 


ed as ab/dlute Proprietor 5 and as it cannot be ſaid, that by exer- 


* - 


* 


| | V 1 
cing the Faculty, he has done any thing contrary to the Tailzie; 


there can be no Foundation for any Action of Relief or Damages. 


at the inſtance of any ſubſequent Heir; aud therefore, to apply 
what has been ſaid to the preſent Caſe, as it has been e by 


the Purſuer, and is ſuppoſed in the Interlocutor, that by the Reſer- 


vation Sir John had Power to burden the tailzied Eſtate, not only 
with the principal Sum of 50,000 Merks, but alſo with the An- 


naualrent thereof from his Daughters Marriage; and as he has ac- 


cordingly burdened the Eſtate in that Manner, the Deed of Sir 


Fohn within the Powers reſerved to him by the Tailzie, muſt 
have its full Effect, and totally exclude the Relief now claimed by 
the blcic of Failne:: oi p55 5050s hath); 1 TS AS 

In order to- illuſtrate this, let it be ſuppoſed, that this Entail had 
contained no Clauſe prohibiting the contracting of Debt, it will nor 
be controverted, that, in that Caſe, Sir John could have lawfully bur- - 


dened the tailzied Eſtate to what Extent he pleaſed; and, if he had done 


45% 


fo, that no Relief would have been competent againſt his Heir of Line, 
neither for Principal nor Annualrents ; and though by the Entail Sir 


John was put under a general Prohibition of contracting Debt. 


yet as this Prohibition was in Part relaxed by the reſerved Fa- 
culty, he bas thereby Right to burden in the ſame Manner as 
if there had been no Prohibition. with one Exception only. that the 
e gr Sum to be impoſed as a Burden on the Eſtate could not 
exceed the Sum mentioned in the reſerved Facu lt. 
In ſhort, the preſent Caſe is to be conſidered in the ſame Light, as 
if Sir John had expreſly reſerved Power to burden the tailzied Eſtare, 
not only with the principal Sum, but alſo with the Annualrents 


thereof from his Daughter's Marriage; and as in that Caſe it can- 


not be pretended that the Heir of Tailzie would have been intitled 


ment 


to claim Relief of either out of Sir John's ſeparate Eſtate, fo 
there is as little Pretence for it in the preſent Caſe; Sir John had 
Power to burden with the Annualrents as well as with the prin- 
cipal Sum; and ſurely. it can make no Difference whether that 


Power of burdening with Annualrent was exprefed or impli. 
ed. „ e e 285 5 
It Argu- Phe chief Argument urged by the Purſuer in Support of this 


ged for "Claim of Relief is, that a Fiar under Limitations, or an Heir of 


the Pur- 
ſuer in 


Support 
of his 


Claim of 


Relief. 


Taikzie, is under an implied Obligation, which may be made ef- 
fectual at the Inſtance of the next Heir of Tailzie, to keep down 
the Intereſts during his Poſſeſſion, and to tranſmit the Eſtate 0 

| J | | his 


{ 


| Sh ough by theſe 


: | Fe 1 Fs "hs | 
6, «. his Succeſſor in the 3 condition in which he found i, 


in like Manner as if he were a fduciary Heir, or had our a 


* /iferent Right of the Eſtate. 


Bur, with Submiſſion, the "Hypothefi 8 here aſſumed appears to 
be void of all Foundation in Law. An Heir of Tailzi., though ee : 
he is no doubt obliged in his Order to pay the Debts due by his Pre- Purſuer's 
— yet he is under no Obligation to his Succeſſor either to firſt Ar- 


vent the Deterioratios of the Subject, or to repair the ##/ 28 
himſelf may have committed; on the contrary, Numbers of 


— by the Heir in poſſeſſion, and yet no Action for 


| 2 or Dameger would ly at the Inſtance of che ſubleqvent 


Thus. for Inſlance. if a>railzied Eftare ſhould happen to be full of 


Mines, or of Coal. Marie, or any other valuable Subſtance, which 
ht be exhanſted, there can be no doubt that it would be 
lawful for the Heir of Tailzie to work out ſuch Mines, and tho? 


the Eſtate migbt be t reduced to leſs than the hundredth 


Part of its original Value. yet it will not be ſaid that any Ation | 


for Relief would iy at the Inſtance of a ſubſequent Heir. 
In like Manner, there is nothing to hinder an Heir of Tailzie, 
the under Limitations, to erect a Manufactory of Breck, or to 


e from off che tailzied Subject, to what Extent he pleaſes; 
tions in Proceſs of Time the Property 


might be — 2 abſolutely uſoleſs. yet it will not be pretended 


that the ſubſequent Heirs could have any Relief; and juſt fo, if 


the Heir in Poſſeſſion ſhould allow the Houſes or Halls on the 


- tailzied Eſtate to go to Ruin, no r * | 


the Inſtance afithe next Heir of Tailzie. 
Does not this clearly prove, that an Heir of 'Entail, though un- 


| ö is in a ey N Satie from” fanny 


Heir, or a Liferenter ? 
And the Reaſon is plain ; for an Heir of Tailzie i is under no F. 


ducia or Obligation tothe neut Heir, with reſpect to the Manage- 
ment of the Eſtare, as a Tiraſt-berr or Liferenter would be. He 
is ab ſolute Proprietor, except in ſo far as: he is feſtricted by _ 


Te — in the Tailzic.——-S0 ſar as theſe appear 


e 


exactly in W with any n 
as 


preſs Lemitations, or enjoined to perform any hay Pf ors rb 
ir may 
y conſidered as under Frites, dard Jquoad witre, * is. 
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Caſes might be figured in which the tailzied Eſtate might be greatly 


. 
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cation. _ 


| The next Heir of Tailzie. 


Lordſhips. 3 N 
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as Reſtraints upon Property, though permitred, are not favour: | 


ed by the Law, fo it has been already clearly proved by repeated 
Judgments of this Court, that they cannot be extended by Impli- 


And if ir muſt be admitted that this Rule holds univerſally in all 


Queſtions of Limitations impoſed upon Heirs: of Tailzie, there ap- 


pears no Reaſon to Depart from the Rule where the Queſtion is con- 


” cerning an Obligation ſuppoſed: to be intended by the Tailzier to 
be performed by his Heir. The Practice is equally conſtant and 


uniform in inſerting expreſs Conditions and Obligations upon the 
Heirs to do what the Tailzier intends they ought. to do for pre- 
ſerving his Settlement as in inſestiog  Limitations,' with reſpect to 
what he intends to prohibite; and if Limitations are never allow 
ed to be introduced by Implication, or extended by Conſtruction, 
it would ſeem to require ſome very ex reſs Authority to introduce 
an Implication of Conditions and Obligations where they are not 
ſpecified in he Entail nm gh arent 0 1 i 26k Loaptel 
The Petitioner does admit, that where the Heir of Tailzic:brings 


* n 


a Burden upon the Eſtate, either by doing what is expreſſy pro: | 


Hibited, or by omitting to do what is expreſly enjoined; in either 


of theſe Caſes he is liable in Relief and : Damages. to the next 
Heir of Tailzie; but on the other Hand, where it cannot be ſaid 


that an Heir of Tailzie has done any thing which as prohibited. 


or omitted to do any thing Which Was enjoined, there can be no 
Foundation for an Action of Damage or Relief at the Inſtance of 


"I : * 
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And it adds no ſmall Weight to this Argument, that where it is 
the Intention of Parties, to oblige: the ſeveral. Heirs to keep: dawn 


the Debts, and to pay off the aunuel Burdent incurred during 


their reſpective Poſſeſſions, it is uſual in Tailzies to inſert anxious 

Clauſes, calculate for that ſpecial Purpoſe, as appears from a long 

Condeſcendence of Tailzies, which was formerly given in to your 
CCC 


Does not this clearly prove, that the Framers of theſe Tailzies, 


many of which were reviſed by the firſt Lawyers ofithefei I imes, 


did not judge it ſafe to rely upon any implied Obligation, but have 
imagined. that ſpecial Clauſes and Obligations were neceſſary, to 
ſecure the Eſtates from being carried off by grauing Intereſts.? 


And therefore, as the Tailzie of Greenock: contains no ſuch / Clau- 


| ted; 


£* 


ſcs, che egal Preſumption is, that they have been deJignedly omit · 
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ted; and it adds an additional Foree' to this Obſervation that ia this 
very Tailzie, there is an expre/7-|Clauſe;providing;'+ That neither 


fue, 0 


44h during-his'own 'Poffellion) tint 3:7 Lret heals ngnd ac nit 1 


10 


« Sir John, nor any of the Heirs of Tailzie ſhould ſuffer the Due» 
ties of Ward, Non- entry, nor any publick Burdens to run on un- 
ſatisfied, ſo as that thereby the Eſtate may be evicted; whereas 
it contains no ſuch Clauſe with regard to the Aunualrents of Debts 


impoſed in virrue of the Power reſerved by the Tailxie, from which 
it may be juſtly concluded, that it Was not the Intention of Parties, 


that the Heir ſhoyld forfeit his Right, by allowing theſe Annual - 

rents to run on unſatisfied; or that the ſubſequent Heir ſhould be in- 

titled to Relief out of any ſeparate Eſtate, which might acciden- 

tally belong to the Heir, who had neglected to pay theſe Annual. 
E 3.64 att e g 31 0 
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The Purſuer has been pleaſed to ſay, that where an Heir of Tail. 


zie pays off a principal Sum, affecting the taizied Eſtate, that he 


may lawfully: take an Aſignat ion in the Name of a Truſtee, ſo as 


to ee Debt entire againſt the Eſtate; but that he cannot by 
ſuch Afignation keep up the Aunualrener which had become d 


* 


But, with Submiſſion, the Petitioner cannot admit, that with re- 


| gard to this Matter, the Law has made any Diſtinction between the 
= Annualrents and the Principal; he is adviſed; that the Queſtion, 


how far. arid to what Extent the Tailziers Debs, can be kept up 


— 


by Aſſignationt. depends upon the ſame Principles which regulates 
and determines the Relief now: claimed by the Purſuer?nꝛ̃k 
For where the Tailzie contains proper Clauſes, obliging the ſeve- 
ral Heirs to pay off the Debts due by the Tailzier, whether 
Principal or Aunualreute. and deolaring it not lawful to keep 


* up, or allow the ſame to run on unſatisfied, the Obligations: i 


the Tailzies muſt be literally performed and in that Caſe, where 


ſuch Debts are paid off by the Heir in Poſſeſſion, neither Princi- 


pal nor Aunualrents can be kept up by A. gnation. for this pom 


Reaſon, that” an Action is competent ar the next H bf Tails 


Sie. to oblige the Heir in Poſſe ſion," or bis Repreſonratioes;” to 
Full the Conditions and Obligations us the Taiksie." 90 00 
But the Caſe" is quite otherwiſe,” Where the Tailzie contains no 


# 


Clauſe, decfaring it not lawful to allow the Tailzier's Debts co 


run on #n/ar:sfied, and no Clauſe obliging the ſeveral Heirs to 
pay the Debts of the Maker of the Taste for a8. in that Caſe 
no Action is competent at the Inſtance of the next Heir of Tailzie, 


to 


— 


0 compel the Heir id Pfeifen or * nn to pay; 


N Temey Jawtully- leave: the whole Debts, whether Principal or 
#, to remain a Burden upon che next Heir of Tailzie; 


it, wr ſo; upon Payment. there is nothing to hinder him to take 


| eflfigvations,” io as to keep wp the. whole, whether Principal or 
efunuairents,. to be an ect ua Debt againſt the tailzied 8 
ia order to illuſtrate this, let it be ſuppoled, that an Heir of Tail- 
vie, who is under no Limiterions, pays off a Debt due the 
Maker of the Tailzic, and takes an Afigmation thereto in the R 

of a Truſtee, the Petitionet is adviſed. there can be no doubt, that 
— Af/ignation would be eſfectual to his Heir at Law, for roco - 


ering ſuch Debt, "whether Prinedpal or Avnuatrents, out of the 


— Eſtate; and if this would hold in the Caſe of Debts paid by 
an Heir of Tailzie, who is under 20 Limitat ions, it muſt hold e- 
Aaally in the Cale of an Heir of Tailzie. who, tho' under Limita- · 
tions. not to alien or contract Debt, is notwithſtanding under no 
Obligation to pay the 7 gilæter s Debts, which cannot be made ws 
fectual at the Faſtance of the ſubſequent Heirs ; ſince it appears from 
what has been already ſaid, that Heirs of Taitzie, / cho limited. 
are td be e in every. Reſpect as abſdute Praprietort, ex- 
cepting — n ſo far as hey: ate tied down: by r cn 
Fiona and tat ibas. 
The Purſuer has chought up ike: to- ad: apon certain 
Caſes and Jadgmente of this Court, from which be would infer, 
That Heirs of Tailzie can be lawfully empowered ito. fell for 
Payment of the principal-Sums due by the Tailzier.” But that 
no' fuck Liberty can be lawfully granted, enabling an Heir to ſell 
for Payment of the Aunualraut r acuped. en his own Entry to 
the Poſſeſſion. 
The Petitioner ſhall not trouble your Lordſthips with any A- 
98 gument upon theſe Caſes, as they have been fully explained in the 
Additional N formerly given in by the Petitioner, from 
which it ro, that none of theſe Ele Caſes prove the Point endea · 
vouxred to be mentioned by the Purſuer: The only Thing that 
can be ;aſtly inferred from :theſe Cafes, amounts to no more than 


this, that where Tailzies contain. Clauſes, allowing the Heirs to 


15 for payment of Debts, in interpreting ſuch Clauſes, your 
have not been in uſe of e the OT be gone 
che plain Wee en e e f 840 _ 


£ Eo fan} on. WY. 
On the other / Hand, where Titus cont no ſuch Clauſes 
allowing Power to /ell, the only Remedy competent is by Appli- 
cation to Parliament; and it is well known to your Lordſhiss. 
that in ſuch Caſes the Parliament has neyer made any Diſtinctio Ts STE 
between Annualreuts and principal Sums ;'on the contrary, it will / 

not be denied, that in ſeyeral Inſtances, particularly in the Caſes 

of Durris and Maureit hi the Legiſlature Hag granted Läberty to 


Fell, not only for the Principal and Annualrents: incurred: before 


the Death of the Maker of the Tailæie, but alſo for the Am,j?§],ñ 
rente which had been incurred during the Poſſeſſion of the Heir, 
upon whoſe APES Aftprocendeder ira Vanennth 0 
And indeed there does not appear to be any ſolid Reaſun for ..-;. ..- _ 
the Heir's Entry to the Poſſeſſion; for as the only Ground upon 
which theſe Acts of Parliament proceed, is from a moſt reaſo : 
nable Preſumption, that it is not only agreeable to the Intention 
of the Tailzier, but alſo for: the Intereſt. of the Heirs: of Tailzie, 
that Part of the Eſtate ſhould be ſold, rather than that the whe/e 
ſhould · be evicted by egal Dilligeute, for Payment of thee Debts 
affecting the Eſtate; it is evident that this Reaſon applies equally 
to the Aunualreuts incurred after the Heit's Entry to the Poſ- 
ſeſſion, as it does to the principal Sums and Annuatrents incurs 
red before. uk wont Bid 636911535 aa. - 

Im the Additional Information, which was formerly given in 
for the Purſuer, he was pleaſed to found upon a late Judgment 
of the Houſe of Lords, in the Caſe of Sir Kenneth Mackenzie 
againſt John Stewart; but when that Judgment is conſidered, it PEE, 
can noways affect the preſent Queſtion; for the only Thing de- 
termined by that Judgment was, that notwithſtanding. the Act of 
Parliament authoriſing the Sale of the Eſtate of Roy/fon, it was 
competent for the Appellant to prove, That the Act had pro- | 
© ceeded upon falſe Suggeſtions; and that the Debts' which had 1s 
© © been made the Pretext for the Sale, were not real but f#:- ; 

© 7:0us Debts.“ And tho' it is true, that in the printed Cafe given 

in for the Appellant, it is laid down as a Maxim in Law, That 

Jan Heir of Tailzie is bound to keep down the growing Inte- 
© reſts during his Poſſeſſion; yet that was by no Means the Prin- 


ciple or Ground upon which the judgment proceeded: And at 
any Rate, it — s oddly to cite a printed Caſe, ſigued by two. 


* * 2 4 
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{ un 


„„ K 


what is not tie Law) of St lanl. 


i 


As in theſe Preeedents there is nothing that is favourable to 


the Purſuer's Argument, the Petitioner ſhall conclude what he 


has to ſay on this Head, with a Decifion obſerved by Lord Stair, 


in which there was a great deal of Litigation between an Heir of 
Tailgie and an Heir of Line; and yet the Diſtinction now ſo 


greateſt Part of his Eſtate to William Stewart his ſecond 8on, 


much inſiited on between the Principal and Annualrents of the 
Tailzier's Debts, did not appear material, either to the Parties 


or their Lawyers. The Caſe is obſerved by Lord Stair, Lady 


Margaret Cunningham againſt the Lady Cardrofs. 


In that Caſe, Sir W;lliom Stewart of Kirkbilt had diſponed the 


and the Heirs of his Body; which failing, to Margaret Stewart 


his eldeſt lawful Daughter, and the Heirs Male of her Body; 


which failing, to Katharine Lady Cardroſs his ſecond Daughter: 
And it is thereby provided, That the ſaid William, and his 


© Heirs of Tailzie, who were to ſucceed to the Bulk of the E- 


ſlate, © ſhould be obliged to pay Sir Famer's whole Debts. Soon 
after the Date of the Diſpoſition Sir James eldeſt don died, and 
upon the Death of Sir amet, the ſaid William $, dart, now 
the only Son, was ſerved both Heir of Line and of Tailgie to his 


Father. And he having afterwards died without Iiſue, his Succeſs 


ſion divided; the tailgied Eſtate deſcended” to Katharine then La- 
dy Cardroſ his ſecond Siſter, and the antailgied Eſtate fell equat- 


ly to Lady Cardrof5, and to Lady Margaret Cunningham, the on- 


1y Daughter of his eldeſt Siſter. 


Lady Margaret Cunningham having brought an AQion againſt | 
ld be found and 


the Lady Cararo/5, concluding, That it 


declared, that the Lady Cardrofs, as Heir of Tailggis to Sir 
1 William her Brother, was obliged to pay Sir Jamess Debts by 


© the foreſaid Clauſe in the Tailzie, and to relieve the Purſuer as 


Heir of Line thereof.” It was alledged, © That the Ob/igation 


of Relief was extinguiſhed confuſione, in the Perſon of Sir Wi. 


© liam, who had been ſerved both Heir of Line and of Tailzie to 


© his Father; and that the Debts of Sir William behoved to fall 
© ultimately upon his Heirs of Line: But it having been anſwered, 


that the Debts having been once made a Burden upon the rail- 


Zied Eſtate, behoved to remain ſo, as Sir William had never done 


any Deed to free the Eſtate from that Burden. It was oO, 
LE ; | 1 | | 40 Rn 
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* that the Lady Cardro/5, as Heir of Tailgie to Sir William her 
Brother, was liable to pay the whole Debts due by her Father, 
without the Benefit of the Order of Diſcuſſiun, and without 
affecting or exhauſting the untailed heritable Eſtate. . | 


It is remarkable, that no Diſtinction is here made between the 


rincipal Sums and the Annualrents which fell due during the 


24 67 | 


Life of Sir William the Heir of Tailzie. But Lady Cardroſs the 


next Heir, is found liable to clear both, and to have no Recourſe a- 


gainſt the Heir of Line; which proves that this fundamen- 


tal Principle of Law, which is made the Baſis of the preſent 
Claim, was quite unknown both to the Court and to the Bar at 
that Time; and if it was, it is not ſo eafy to conceive how it 
ſhould be introduced into the Law, without ſome new Statute, or 


Authority, or Practice, to eſtabliſh it, neither of which has been 


pointed out by the Purſuers in this Caſe. 


The Purſuer {till inſiſts, that an Heir of Tailzie in poſſeſſion, 


is under an Obligation to the ſucceeding Heirs, to keep down and 


pay off the Cæſi, Miniſters Stipends and Feu. duties: But here 
the Purſuer is again in a Miſtake in point of Law; and at. the 
e ; 


ame time ming | 
their Natures, deſerve a very different Conſideration... ©  _, 
As to the Ce and Minifters 8 they are properly debi- 
ta fructuum; and as they naturally affect the Heirs in Poſſeſ- 


ſion, as Intromitters with the Fruits, it may be. juſtly doubted 


how far the Bygones can at all affect any ſubſequent Heir of Tailzie. 


s together Things, which being very different in 


The Caſe is quite otherwiſe as to Feu- duties, they are proper- + 


ly debita fundi, and natural Burdens. upon the Heir who ſuc- 
ceeds to the Eſtate out of which they are payable; ſo it was ſo- 


lemnly determined, Wilſon of Park contra Bell and Grant his 8 


- 


- 


| elder Brother's Executors, obſerved. in the late Collection of re. 1718. 


markable Deciſions preceeding the Year 1728, Number 14; where 


the Heir was found ultimately liable in Payment of the Feu- du- 


ties which fell due in his elder Brother's Time, and to have no 
Relief even againſt his Executors,. far leſs could he have had a- 
gainſt his Heirs of Line; and for that Reaſon Obligations are fre - 
quently inſert in Tailzies of the ſame Nature with that which is 
Inſert in the Tailzie of Greenoct, obliging the ſeveral Heirs in 


their Order, * to pay off the Duties of Marriage and Relief, as 


© well as the Blench and Feu- duties; and not to allow the ſame 


* to run on unſatisfied, ſo as that thereby the Eſtkite may — 5 
4e run ON unter Eke 40 e ee e eee 
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© vided.” Where ſuch Clauſes are inſert, they will have their 
legal Effects; but where they are omitted, the Heir in Poffeſſion 


' & under no Obligation to relie ve the ſubſequent Heir. 


And indeed were there any Foundation for ſuch Action, 
without a Proviſo in the Entail, it behoved to be equally: compe- 
tent againſt the Tenant in Tail himſelf while in Poſſeſſion:'- It is 
obvious to the Lords what Numbers of Proceſſes this Conceit 
might give riſe to, which have not hitherto been thought teni- 
ble; tho' there are few Tailzies where there may not be Occaſi- 


on for them, as the Heirs in Poſſeſſion are for the moſt: Part a- 


bundantly negligent in clearing the Feu- duties or Annualrents af- 


E 
fecting the Eftare, when they are not laid under à Compalſitor 


by ſome Clauſe in the'Entail. - | 


* « 


It is indeed true, that the Lady Houſtous the Purſuer's Grand- 
mother, did once attempt ſuch an Action; for about the Year 
1722, ſhe brought an Action againſt Sir John her Brother, con- 
cſuding, That he might be decerned to pay off the Annuutrents, 


and other amn Burdens which had fallen due during his Poſſeſ- 


fion; but it would appear that the Lawyers with wůom ſhe then 
advied, judged the Action untenible; for tho the Sammons was 

executed and called, yet no further Step was taken in it; and if 
ſuch Action cannot be maintained to have been competent againſt 


But how is it poſſible to maintain this Hypotheſis, When it muſt 
be admitted, that he cannot be made liable, even where he himſelf 
commits Waſte by miſiabouring the Grounds, by exhauſting the 


Mines, or even by defiroying the very Surface of the tailzied Sub- 


| jet ? If he is under no implied Obligation to repair Waſtes com- 


mitted 


mitted by himſelf. Is it poſſible to maintain that he can be made 
Hiable, where he has himſelf committed no Waſte, but only allow- 

ed the Debts of the Maker of the Tailzie, or others which legal. 

ty affected the Eſtate, to have their natural and juſt Effet, _ 
It might as well be ſaid, that there is an implied Obligation upon 
him, to make up any Damages which might ariſe to the Eſtate 
from his Neg/igence, in allowing the' Zouſes on the Eſtate to go. 


into Diſrepair, or in not keeping up and fortifying the Banks of 


a River. 1 nh 5 1 
By either of theſe Omiſſions it cannot be denied, that the Eſtate 


might be greatly deteriorated ; aud yet it will not be pretended that. 


any Action would lye at the Inſtance of the ſubſequent Heir; and 
if Negligence in theſe Inftances would infer no penal Conſequen- 


ces, it will be difficult to find out a Reaſon, why. the neglefing. 


to pay the Aunualrents of a Debt which had been brought upon. 
the Eſtate, either by the Law. or by the Act of the Proprzetor, 
ſhould have any ſtronger Effects, where it is not ſpecially fo grovid-. 
«by b& Taber. 7-5-7 3 e 
The general Principle aſſumed by the Purſuer. That an Heir of 

FTailzie is under an implied Obligation to tranſmit the Eſtate to his 
succeſſor in as good Condition as he finds it,“ ſtrikes at leaſt as 
ſtrongly againſt Deteriorations brought upon the Eſtate: by the 


We poſitive Acts and Deeds of the Heir, as it does. againſt Dereri. 
 erations brought upon it by his Negligence. And: as. that can- 


_ 


not be denied, the Conſequence is unavoidable ;, for, if your 
Lordſhips ſhall find, upon the Principles af/amed by the Pur- 


fuer, * That an Heir of Tailzie is under an implied Obligation to 
repair the Damages ariſing to the Eſtate by his Neglgence in 
allowing the Aunualrente, or other annual: Burdens. affecting 
it to run on. unſatisfied. The ſame Principle muſt not only nats- 
rally, but neceſſarily lead y our Lordſhips to find, that he is under 
an implied Obligation to repair every other Damage ariſing from 
his Negligence, by not repairing Houſes, by not fortifying Banks, 
and others of that Sort; and much more muſt it lead: your Lord- 
ſhips, to find him obliged to repair every Damage brought upon the 
Eſtate by his poſtive Acts and Deeds, by exhauſting Mines, mi/- 


labouring the Grounds, or deſtroying. the Surface of the Subjecc 


entailed: 


The. Defender is perſuaded your Lordſhips will deliberate well bs 
before. you adopt a Principle which may be attended with Conley - 
3 En 8 Ta Aduences 


* 


We pernicions to all Heirs of Entail, and which is worſe, ſo 
oy 7 1 2 to be adopted in a Country, where, but , too much 
JX ᷑̃ —Ö!:!TC— OT pn Th Hs 
13 It is a Maxim in the common Law of England, which continued. . 1 
jo aud ſtill continues in Force there even after the Statute, de donis N 
#97 2 conditionalibus, that it was an Incident to an Eſtate-tafl * ro be „ 


Aiſpuniſbabie of Waſte  thatis to ſay, That the Tenaut in Tail UT | 
was not liable for Haſte committed. or ſuffered by him upon the | | 
25 N Aud Lord Coke obſerves. That if one make a Gift in | ; | 
Tail, upon Conditions that reſtrict the Tenant as ro that, orany ——- 5 | 
other of the Incidents there mentioned, that ſuch: Conditions ae | 
© repugnant aud void.” The high Utility and Expediency of theſe 755 
Maxims are apparent; and if the Wiſdom of that Nation found it 
neceſſary to eftabliſh it as a Maxim, that no Condition in an Eſtate- 5 
rail could make the Tenant liable for Yaſtes committed, or ſuffer- | 
ed by him upon the Lands, the Defender is perſuaded your Lordſhips — IR 
will not depart ſo far from theſe wiſe Maxims as to find, That an 
Heir of Tailzie may be made liable either for Maſte committed 
by himfelf; or to repair any Damage brought upon the Eſtate by - 
his Negligence, where that is not ſpecially provided by the Tall. 
l He RD PE ts „ | 
But, ſuppoſing it were otherways, it will not affect the preſent 
Caſe; Fug, vw the Queſtion is not, how far an Heir of Tailzie is. 
under an Obligation to clear the Intereſts of the Tailgier s Debts ; 
but the Queſtion truly is, how far Sir John the Fiar of the Eſtate, - 
who, in the Tailzic, had reſerved to himſelf Power to contract the - 
©, Sum of 50,000 Merks for providing his Daughters or younger Chil- | 
/ 52 deren. and who has effectually exerced theſe Powers in terms of the ö 


— res tarts 


Faculty, is obliged to pay the Annnalrents incurred during bis | 
own Poſſeſſion ; and as it cannot be ſaid, that Sir 70% has, in any 47 | 
Shape. exceeded his Powers, ſo it does not appear, upon what | 
— Ground in Law a Proprietor conſenting to limit himſelf, ſhould be 
x ______ Hable either to an Action of Damages or Relief, when he keeps 
Second Within the Bounds of the reſerved Powers, upon the Faith of which, 
Argu- he conſented to theſe Limirations. _ Mb 

dada In the Information which was formerly given in for the Purſuer, 


; - 2 he ſuggeſts a new Argument for ſupporting this Claim of Relief. which 


ſuer, in was not inſiſted on in the Debate, it has been ſaid. That Sir John 
pe gol Scbaw, as intromitting with the Rents, was 5 liable for 
aim or the Aunualrents incuited during bis own Po 
T 0 


eſſion; that the 
* Defender 


— 


Defender repreſents Sir ohn Scha his Grandfather 'wniverſal. 


« Jy as Heir ſerved. and Executor confirmed ro him.” And from 
theſe two Propoſitions it is inferred, * That the preſent Caſe is the 


* fame, as if the Defender himſelf had received the Rents yearly, 


and conſequently that this Claim for the Annualrents incurred, 
during Sir John's Life, is extinguiſhed confuſione,  ' © 
But,. with Submiſſion, this new Argument admits of a ver 


. 


y eaſy Anſwer 


| Anſwer; for tho', by the Roman Law, where thete was only ove to the ſe- 


Kind of Heirs, who repreſented the Defunct aniver ſally, all Obli- 
gations were neceſſarily extinguiſhed zp/o jure, where the Debitor 


or Creditor ſucceeded as Heir, the one to the other: Yer it is quite 


otherwiſe by the Law of Scotland. where there are many different 
Kinds of Heirs, among whom the Law has eſtabliſhed an Order of 
D:/cuſſion and Relief; and therefore with us the Queſtion, Whe- 
ther an Obligation is, or is not extinguiſhed by Confuſion 7 depends 
upon this other Queſtion, Whether the Party who ſucceeds, is l- 
timately liable for Performance of the Obligation? For if he was 
not altimately liable, bur intitled ro Relief againſt any other Spe- 
cies of Heirs, the Obligation will not be underſtood: to be extin - 
guiſhed confuſſone. | 55 | pita 


Thus, for Inſtance, where the Creditor ſucceeds as Execuvor, 


or as heres in mobilibus to the Debitor; this neceſſarily operates 


an Extinction of all moveable Debts due by the Defun&, becauſe 
the Execator is ultimately liable in ſuch Kind of Debrs ; but it is 


ite otherwiſe with regard to heritable Debts; for as to theſe the 


1 
Tredicer, tho' confirmed Executor to the Deſunct, would have 


Relief againſt the Heir, who is ultimately liable in heritable 
Debts. „ e | „„ 
In like Manner, where the Creditor ſucceeds as Heir of Line 
to the Debitor, the neceſſary Effect of ſuch Succeſſion is to 'exrix- 
guiſh all Debts, which would fall «/#imately upon the Heir of 
Line; but it is quite otherwiſe as to ſuch kinds of Debts, in which 
the Heir of Line is not ultimately liable; for as to theſe, the Cre- 
ditor, tho? ſerved Heir of Line to the Defunct, would ſtill have Re- 
lief againſt the Executor or Heir of Tailzie, who is ultimately 
. 1 VVV 
And therefore to apply what has been ſaid to the preſent Caſe, 


tho' it is admitted, that the Defender's Succeſſion, as Heir of Line 


and Execyfor to his Grandfather, did neceſſarily operate an Ex- 
tiuctiou of ſuch kinds of Debts, in which the Heir of Line or Exe- 
„ JV | cutor 


cond Ar- 
gument. 
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. Argu- 
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 entor was ultimately liable, yet it did not operate au Extinction 
of ſuch kind of Debts, as fell ultimately upon the Heir of Tail. 


Sie; and it is hoped it will appear to your Lordſhips, from what 


has been ſaid npon the firſt Part of the Argument, that Lady Carh- 
cari's Portion, both Principal and Annuatrents, fell ultimately, 
not upon the Executor. or Heir of Line, but upon the Heir of 
TDailsie, who is expreſly obliged to relieve Sir John's other Heirs. 


thereof, ::; 


The Variety and Importance of the Matters which fall neceſſã- 


mentcon- rily to be conſidered on the firſt Part of the Interlocutor, having 


cerning 
the Feu 
of the 


taken up ſo much of your Lordſhips Time, the Petitioner ſnall en- 


deayour, as far as poſſible, to ſhorten. the Argument on the other 


| weſterBa- Parts thereof; and to proceed to that Part of the Interlocutor. 


tony. 


which relates to the Feus of the Weſter Barony and Manſion- houſt 


of Greenock, the Defender admits, that the Clauſe in the Contract 
of Marriage, which declares, * That it ſhall not be lawful to Sir 
-* Jobn, nor any of the Heirs of Tailzie to 4/zenate,” may be ex- 
. plained, ſo as to prohibit him to grant Feng of any Part of the B- 
ſtate; but then it is equally true. that this Conſtruction. is taken off 


by the expreſs Declaration of Parties, contained in the Reſerva- 


tions above recited. whereby full Power is reſerved to Sir John 
the Father, and after his Death to Sir John the Son, to grant Feus 
of any Part or Portion of the ſaid Lands; and as it cannot be 
diſputed, that if the Tailzie had contained no Limitat ions, that 


Sir John, as abſolute Proprietor, would have had full Power to 


feu out the he. or any Part of the Eſtate; ſo the Defender is 
adviſed. that tho? the Tailzie contains a Prohibition to alienate, 
yet. as with the fame Breath, it reſerves to Sir John Power to 
_ .* grant Feus of an Part of the Eſtate,” the natural Effect of this. 
Reſervation was, to leave Sir Fohn, as he was before, ab/olure 
Proprietor, in fo far as related to the Power of granting Fens., - 


And indeed the Purſuer does not ſeem to diſpute, that if the firſt 


| Words of the Clauſe, by which Power is reſerved * to- grant Feus. 
of any Part of the Lands,” had ſtood by themſelves, that they 
would have been ſufficient to ſupport the whole Feus granted by Sir 


John ; but then it is pretended, that the Generality of the Words. 


in the firſt Part of the Clauſe is reſtricted by the laſt Part thercof, 


which provides, That the Feu duty of Dwelling- houſes ſhould 
not be under 20 Shillings Scozs for each Fall; and that the Feu- 


duty of Yards and Office. houſes ſhould: not be under five Shil- 


ling; 


* lngs; ftom which it is inferred, that the Intention of the Re- 
ſervation was only to enable Sir John and the Heirs of Tailzie tq 
grant Feus of Dwe/ling-houſes, Office-boufes and TardlPgu. 9 
But, with great Submiſſion, the Defender apprehends, that this A 
is a moſt unnatural Conſtruction, and plainly contradictory to . 7 5 
the Clauſe, which expreſly authoriſes the granting of Feus of any 
Part or Portion of the ſaid Lands, clearly comprehendi vg the 
whole Eſtate of Greenock, without any Diſtinction; and tho” the 
Reſtriction, with reſpec to the Qgeta of the Fes. duty, concerns 
only Duelling-: bouſes, Tar de, and Offices, this imports indeed a 
Limitation with reſpect to the Feus of theſe 5 ks but can * | 
no Interpretation be conſtrued to infer a Reffricbisa of the Sub. 
jects to be feued, which is general, of any Part or Portion of the 
Eſtate of Greenock 5 wherefore, as the Power of Feuing extends o- 
ver every Part and Portion of the Eſtate, and this Power is re- 
ſerved to the Proprietor, it is contradicting plain Words, to reſtrain 
it to the Village of Greenock, or to Dipeliing-houſes, Yards and. 
e es ; the Liberty of the Proprietor, and the legal EF 
feds of Property, are not to be reſtrained by Implication, and 
much leſs by deſtroying the expre/+ Words of his Right, 
It cannot be diſputed, that the firſt Words of the Clauſe were 
large enough, to authoriſe a Feu of the whole Eſtate ; and tho by 
heat Words thereof, it is 5 that the Feu duty of Del. 
ling-houſes, Yards, and Office-hayſes, ſhould not be under the 
Sums therein mentioned, it is moſt anα,tdtural from thence to inſer, 
That ir was the Intention of Parties to take W ha Power of 
eus the whole Eſtate,” which was plainly given by the firſt, 


And this Conſtruction will appear ſtill more #nnataral, when: 
the Reſervation in the Tailzie 1700, is compared with the like Re- 
ſervations in the Charters 1685 and 1686; for by theſe Charters 
the reſerved Power is, to grant Feus only of Houſes, Tenements ' 
and Vards; whereas in the Tailzie x700, the Power releryed is, 
„ * ro grant Feus of any Part of the Efate; from which it muſt be P48 5 
preſumed to have been the Inteution of Parties, that the Power of 
. reſerved by the Tailzie, ſnould be wider and more exten- 
ſive than it was by the Charters 1685 and 168686. 5 
And as the Purſuer's Diſtinction is contrary to the Letter and 
 Generality of the Clauſe, fo it is proved to have been contrary to the 
Senſe and Meaning. in which * was underſtood by theſe wy were. 
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cial to the Proptietor. and where the. Queſtion is t ce Re- 


ſtraining the Power o 


( : » 


Parties to this Tailzie, a ap hr 1 the ren of A '6f " 
Lands of Braidſiain, granted by. Sir John Schaw the Father in 
1701, to Ker of Kerſland, in ee of this reſerved Power; 
it is a three Shilling four Penny Land of old Exreht, a Fu rat Te- 


% nement, and e has. been ee by the Feuar 18 "Chil; 


This a ords a Demonſtf ation. th at the 195 
e e 


178 


1 


The 5 e Which has been ee CAL: f in 
zupport of his unnatar al Conſtruction, is, why, if the Cfauſes 
ſhould be underſtood in a more extenſive Senſe, it would haye' 

* it in the Power of Sir John and the other Heirs, to elade the 

, * whole Limitations in the Tailzie, by feuing out the Eſtate for au 
© elafory Feu- duty. Bur, with Submiſſion, this admits of an ealy, 
Anſwer; for in interpreting Tailzies, no Argument cail be n 
from preſumed Intention, ſo as to extend Limitations, ot to re- 
ſtrict the Powers of the Pro prietor; on the contraty, in Th ies 
every thiog is to be MA in that Senſe which is moſt hene. 


ſtrictiohs upon Property, whatever was tire Intention of the eſta- 


for unleſs he has e Pe ons i in a; proper Manner, 


s Wille can have no Effe 
age therefore, tho' in the preſent Caſe it ſhould be admitted to 
Have been the Intention of Parties, to guard the Eſtate 3 gainſt all 
Alienations,' yet if pr proper Clauſes have not been 5 Sac” for 6. £ 
 feuing at an eluſory 178 it may 
doubred, if your Lordſhips wool" have thobght yourſelves at 11. 
berty to impoſe Reſtrictio is, Which were not impoſed by. the. Ma- 


Kers of the Tailzie. 


But whatever might 85 been the Opintob of the Ebuit with te- 
gatd to a Fen of the Whole, or of any Part of the, Eſtare at an eluſe fa. 


ry Duty, will not apply to the: preſent,” Caſe; for as the whole 


Feus now in Veſtion, and in * that of the We Her Barony,” 
were 


= 


& en 21 17 25982 15 Sr ' 1 N i 31 1 3 6 2 Fe Oey : „„ 
were ranted for Feu · duties far above the preſent Rent; it is ſuffi- 
cient for the Defender to ſay, that the Reſervation authoriſes the 


feuing out any Part of the Eſtate at the preſeut Rent: And indeed 480 E 


if in the Interpretation of Reſtraints in Tailzics, there were Room to 
agen Rom preſumed Intention, the Defender apprehends, that the 
whole Clauſes of this Tailzie may be naturally reconciled, by ſup- 
| ng Feſt re our of Parties, that the Heirs of Taizie Were to 
Have à Power of feuing out the whole Eſtate, with two Limitations 
only; 7/7, That the Feu duty of Dwelling-honſes, Yards and 
Office-houſes, were not to be under the Sams mentioned in the 
Tailzie. And 24%, Tliat the Fea-duty of the Remainder of the 
Eſtate, was not to be under the ꝑręſent Rent. According to this 
Interpretation, the general Prohibition 20 alien, would not be incon- 
5 ſiſtent With ehe reſerved Power, to grant Feus of any Part of the 
Eſtate, ſince it may be faid not improperly, that a Fen at the pre- 
* ſent Rext is fe Alitnation of the Sabjef." 4 = 1909s 
{*Upon' the whole of this Parr” of the Argument; it cannot be con- 
trovetred, that the Words of the Reſervation are large enough to au- 
thorize a Feu of the he, or any Part of the Eſtate; and as this 
is the natural Interpretation of the Words; at leaſt an Interpretation 
which the Words will naturally bear, the Defender flatters himſelf, 
chat in thi . icular Caſe your Lordſhips will not depart” 
ſo fat Lott hs Rules” which bave been hitherto obſerved in 
interpretipg Tailzies, as to liſten fo Arguments drawn from pre ſum- 
ed Intention, fo as to deſtroy the expreſs Wotds of a Clauſe by which 
Sip ahn had referyed Power to himſelf over his own Eſtate. | *' 
t is humbly thought, that what whatſhas been ſaid is ſufficient to ſup- Argu- 


| Port, not only the feu of the wefler Barony, bur allothe Feus ofthe ment con. 
Manſion houſe, Office houſes and Tards,lying about the Houſe of 3 of 
ö une | me rey o 


Greenock ; which laſt fall now to be more particularly conſidered : ee 


And indeed it is not caſy to figure hy /01id or legal Objection gon-houſe 
ele 


which; can be made to all or any of theſe Feus, as they fall Iiteral. Office 
| bouſes & 


b under the Reſervation even in the limited Senſe put upon it 
the Purſuer. 1 ie eee 95247 e FX -&£ 6 5 i THEE Yards. 
It cannot be diſputed, that if the Tailzie had contained no Limi- 
rations, that Sir 70hu, as abſolute Proprietor, could have eſfectual- 
1 feued out his own Dwelling-houſe, Office: hou ſes, and Garden; 


a4 


1 
1 and 


As! 


* 


| T1 R 8 | 
and Qffice-houſes 3. and as chat Clauſe makes no Piſtinction, it ig not, 
eaſy to conceive any ſolid Reaſon. for . the Manſion- 
houſe in which Sir Jobs lived, of the ard. and Office- bon ſes 
which were in his own natural Poſſeſſien, from the other Manſion- 
houſes, Office-houſets and Tards in the Barony. It was optional 
for Sir John to have dwelt in any Hauſe. or occupied any Tard 
or Office- houſe lying within his Property and the Defender cannot 
help thinking, that it would ſound ſtrangely if it ſhould be faid 
that he and his Predeceſſors had choſen to make their Reſidence 
„egen in char Houſe which happencd 40 be walt conrenicne 
4 or chem. n 5 Ee oeorty VVV . 
And when to this it is added, that at the Date of the Tailzie the 
Man ſion bouſe was almoſt quite ruinaus, and that the greateſt Part 
of what now is the Man/ion-houſe, Office- houſes and Gardens, 
was not fo at the Date of the Tailzie, and of Conſequence might 


have been lawfully feued at that Time; it wauld require ſome Ex- 


lanation, how Sir Jabs's afterwards inclgſing the Ground, and 
laildisg upon it, ſhauld have the Effect to forfeit him of the Right 
he bad of feuing | before the Ground was iucloſeec. 
The Council for the Purſer have though fir to uſe much Rhe-, 
torick in exclaiming againſt this Feu. which will haye no Weight 
With your Lordſhips, and therefore ſhall nor be regarded by the De · 
fender: But the only Thing which has the Appearance of Argu- 
P ee 
of feuing was only meant to extend to urban Tencments; and, 
a4, That it was irrational to have allowed the feuing out the 
* Meſſuage of the . 7) IO Ct 
As to the firſt, The Purſuers ought to have explained to your 
Lordſhips what he means by urban T enements ; it he means Teue- 
ments lying in urbe, which probably he does, the Defender makes 
Anſwer, that the Reſervation does not mention urban Tenements; 
the Power is to grant Feus of any Part of the Lands; and though 
the Purſuer has endeavoured to limit the Generality of theſe Words 
by the laſt Part of the Clauſe, yet even there, no Mention ig made 
of urban Tenements; the Words are general, Deve llin houſes, Of. 
Ace- bouſes and Tarde, which applies A to Tenements in 


Town and Country: And e e Purſyer, in the x9th Page 

of his Information has admitted, * That the Clauſe was not reſtricted 

to the Tous of Greenock, but that Sir John might have wir 
„ >. CN 


» 
* 


© erected Tous and A, #23 v * any convenient Bu i 
the Bftate, where there might be a Demand, or an Indueement Som. 3 
ſueh Erections.“ And according" to this Plan the Defender would & 
ask, if there was any thing to hinder Sir Jobn to erect a Towu on 
that very Place where the Manffon-bouſe, Garden an Office-honw 
fes 6f Greeoct now ſtand? The Purſuer has admitted he might 

have done ſo on any convenient Part of the Ene and who'was 

to judge of this Conveniency bar sir oby "himſelf, the Proprie. 

tor!!! 2603613042 e en e e ee 983 r eee 

As to the Objedtion founded upon the alledged Irrationality of 
feuing out the Man ſion: houſe of the Family, the Anſwer is obyjous;} 

© That Irrationality is no ſufficient Reaſon for” reducing or ſettigngg 

_ © afide any Settlement: If it had, the Defender would have been 

no loſer, as it would have intitled him to the Property of that ve- 

ry Eſtate which the Purſuer now holds, in virtue of no other Title 
but a moſt irrational Serrlement made in prejudice of the Deſen- 

der ; audit eanner be ſaid thar there was ahy thing irrationat on 

the Patt of Sir John in excrcifing this Faculty, not only as he ex- 
erciſed it in favours of his natural Heir, bur alſo as it would appear, 

from the three Names which the Purſuer aſſumes to himſelf in this 

Proceſs, chat he lays Claim to other two Eſtates, each of Which will : 

afford him a Manſion · houſe, gc. as good as that of Grernoct. 
The Defender ſhall conclude, what he has to fay on this Head 
 with'obſerving; that the Tailzie of the Eſtate of Ereenock is not the 
only one which reſerves to the Heirs a Power of fening ; the Ap-. 

50 u rer given in for the Purſuer, contains ſeveral Inſtances . 4 5A © 


- C38 "# 


bf Tailzies calculated for” the like Purpoſe ; but it is remarkable that 
in all theſe, where ir is intended that the Power of feuing ſhquld not 
be aniverſal, there are proper Clauſes added for reffriQing the 
Power of feuing either to certain Parts of the Eſtate, or for excepr- 5 
| ing the Manſion-houſe, Gardens and Office-bouſes of the Family; 2 
and therefore, as in the Tailzic of Greenock, there is no Exception ; 
of the Manſion houſe, the 1 1 Preſum tion is, that it has been in- i 
tended by the Parties that it ſhould fall under the genoral Reſer- 
vation of fening any Part or Portion of the Efſlaſe. 
It remains only now to add a few Words upon that Part of the Argu- 
nterlocutor, which relates to the Contract of Sale of the Mo,; ment with - 
and in order that this 'Marrer pr appar iu its proper Light, it is ct 0 
neceſſary to inform your Lordſhips of the following Particulars; ; "orig 
2 Firſt, That the late Sir John Schade, as well as his Father and W/E; 
ff.. e EE 
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Grandfather, had been in af | of ns the Whole natural Woods 
on the Eſtate. of Greenock, . by one.: wholeſale, Bag ain, and that 
it was fold in that Manner at laſt cutting! is proyed by the Con- 
tract of Sale produced, dated in the Year 1730, by which eight Years. 
are allowed to the Buyer for cutting the Woods. 4; 
of Sale now in queſtion, the hole of the natural Wood was as 
old, if not older, than it had ever been at any former Sale, which has. 
happened within the Memory of Man, and in Fact it was at that 
Time older than it was at the former Sale, which begun in the Year 
3 10721424 61 oy himnt 2dr ta adduction oils 360 fiwnina 
. -342y, The Defender does further aver, that at the Date of tho 
Contract of Sale, now in Queſtion; the whole of the natural Wood. 
was as old as the Age at Which natural Woods are generally fold. 
in that Part of the Country; ſome of it was theh 20 Vears old. 
and the hole of it would have been of that) Age before the End of 
eight Years, which was the Period allowed fon may by;the for- 
od: 


mer Contract; ſo that the Sale of the agtural Wood was plainly; © 
t dinary Adn Taq; 5 
And. Lefty, As to the other Trees üpon the Eſtate, which 


— 


nothing elſe but an Act of ordinary Adminiſtration... 

have never as yet been cut, your Lordſhips will be informed, tha 
the whole · of them were incloſed and plauted by Sir Jabn Schaw.,.. 
except only a few Trees, . which, had, tbeen planted, by his, Fa 
ther and Grandfather, and are now ſo far decayea,. that if they. 
ſtand much longer, they will not be worth cutting & 
Tbeſe things the Defender has thought, proper to premiſe, not 
that he judges. them . neceſſary. for the: Deciſion of the Queſtion, 
' now in Iſſue, . bur in order to obyiate an unreaſonable Clamour: 
which has been raiſed by the other Party; for when the Fact is; 
fairly . ſtated, your Lordſhips will, abſerve, that the whole, of the 
Trees ſold by this Contract, are either ſuch as ought to be cut ve - 


ry. ſpeedily by one or other of the Parties, or they are ſuch as were. 
railed by Sir John's own. Expence and Induſtry, which. is ſufſici. 
ent to juſtify the Attempt he has made, that a Ser 7 ſhould nor. 
reap the Fruits of his Labour, but that the Benefit thereof ſhould. 
deſcend to his natural Heir; and the Facts being thus eſtabliſhed. 


the Defender ſhall now proceed to conſider the Principles upom 
. which the Queſtion falls to be determined, which, as it is new. and, 
of very great Importance, in point of Precedent, . deſerves your, 


And 


Lordſhips moſt deliberate Attention. 


\ 


— 


And when the Matter, is conſidered in this 


found merle io cur rern yerit can in no Shape apply,.to an, Heis | 


that an Heir of Tailzie muſt have the ſame Power... © 
Ihe Purſuer docs not pretend to diſpute any of theſe Principles: 


on the contrary, he admits, that if rhe Trees, had been cut down 
during the Life of Sir John, that the Property would. have be- 
lon or | 


4 


{ 


pans 


- 
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ef Tailzie; "a6? as they gor 
Excenter. {0 neither Gar they' be cat by the Pr 

Bur, wirh great Submiſſſon. *he Defender can by no Meung ad: 
mit the Conſequence; for tho“ it is admitted, that Sir Fobn's Right 


to the tailzied Eſtate died with himſelf," and that his l ud. - 


not have cut the Trees after his Dearh; vet that is only beet 
that in Queſtions between Heirs and Executurr, Frees - 
to the Ground. are conſidered aspurs fbi, and: of See 
riraþle ; but ſurely ir will not follow from [hence, that when Sir 
8 had, old the Trees before his Death, that they could not k 
ery cut by the Purthafer for as by the Sale the Proj ett 

was transferred; 15 of conſequence! the Trees temained. lo lön 
Part of the failxiea Eſtate, Sir Johns Death ha pprhing * Aﬀter? 
wards could 'nor/abnul the Right of the Purchaſer.” | 

© Tn order to illuſtrate this, ler it be ſuppoſed; that Sir 'Jobw had 
been an unlimited Fiar of the Eftare, cn can be no doubt,” that 
the Trees which were ſtanding upon it ät his Death, could not 
have been cht hy bis Exerarors ; they wobl have — conſidered 
as pers foli, and would haye Aſcend along with the Eſtate to his 
Heir, bur the Matter would have been conſidered in a very diffe- 
rent Light, if he had /#/d the Trees beicte his Death; for in that 
Caſe they would have been confidered no longer as rs foli; th 
would have been conſidered as ''/*para?e ffom  Bftite) and 
the Death of the Seller happening a ſterwatds, could not have an- an 
nulled the Right of the Pur chaſer. 

And if that would hold in the Caſe of a Sale ads by" an tet 
Fiar, it muſt hold equally in a Sale made by a'Fiar under Limital 
tions, ſince it has been' demonſtrated upon ſolid Principles; that 
where the Queſtion is coperroteg the Powers of an Heir of Tailzie; 

anding Trees are to be confidered' as Fruits of the Eftate, and 
chat 4 Fiar under Limitations has the ſame Power of eutting Woods, 
Which an abſplute Proprietor nass. 

And there is nothing inconſiſtent in ſc uppoſing; that one cetiving 

ight by Purchaſe from Sir John, inlphr have a Power of cuttin 

Nies, d ſuch Power would not have been competent to 81 

abn's Repreſentatives; for it may happen, in many Caſes, that 
ons e Ai de Right by Parchaſe from a Party having a temporary 

have a ſtronger and more laſting Intereſt, thau the _ 

1 or Executors of his Authors would hive had; thus, for In- 
ſtance, a Liferenter by PO OY: or by conjuntt Fee, has 
Right 


N 


"of 


1 


4 


5 ef „ 
| . to | the wha 8 2 . ſuch yard Nor- 
en and :Liiferent-eſcheat,<. And nd tho t e ge Doubt, that, 
ing bis Life, be-is intitled to the whole. ele Caſualties; 
vet, as his Right falls by his Death, it is certain 75 15 Repreſe 
tarives will be -intitled to no further Benefit thereby, and that the 
WE Caſualey, itſelf. (that is. the ture Benefit reof, ). being Pare 
„„ Tora liferented Bſtate, will delcenc e ane e Neid vf the 
| 5 | Ve ture. 2177360 "991991 wait 14 ofa tes 
But it is quite otherways, where the. Copaltty has been e ed V. 
8 5 the Liferenter; for, in that Caſe, the Ale nes will be inticled | 1. SE 1 
7 ds enjoy the whole Emoluments thereof; not — 3 theſe which ariſe * AI. 
0 during the Life of his Author, but even; theſe which ari boots after, — | 
. Liferenter s Heath. And fo. e fone b raig 2 5 
| Dieg. 221 F 5. where, after.laying Feber NI Thar . | 
* conjunRtTFiars — Valle aud Sov, Right t to Wh 6 die - 


b of e, 


Px 


2 , domipns frog 
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ITbe ſolid Reaſons 2 which t is. Determination anda: thar 
"this Caſualties of Sy are conſidered as Fruit, of the life- 
rented. Subject; tho where no Aſignatios is made the Benefit 
thereof, ariſing: after: the Death of the Liferenter, being con- 
ſidered as a Part of the Eſtate, and as frutFus nondum percepri, 
- would! of Conſequence pertain to the Heir of the . e vet 
{  _ - _- where they have been once He by the Liferenter, the Matter is 
then conſt ideredi in a very difl a Lig ht: R's are from that Time 
5 cConſidered as fructus percepti, and as by the . ae they ar | 
= Eee the Subject, the Aſſign fſignee muſt of: coplequence be I #4 'A ml 
= do the whole Beneſit thereof. 
1 And if this Reaſoning: beige inthe Gale” of 2 Liferenter i ir muſt a 
e hold in the Caſe of an Heir af ailzic, who has at leaſt as 
98 7 ſtrong a Right to. the Caſualties of Superiority as a Liferenter bas; 
1 and therefore it may be taken for granted, that where an Heir of 
Tailzie a/igns any Caſuality of Superiority already incurred, the 
n ___ TIS do; terp x 83 nefirs as. from 
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thought would be highly pernicious to all Heirs of Entail; for 
at this Rate no Heir of Entail could ſell Wood, nor no Perſon buy 
from them ſafely; becauſe any ſuch Sale would in Effect be no 
Sale, if it depends upon the Seller's dying next Day. According 


to this Plan, no Man could ſafely oblige himſelf to pay the Price, 


far leſs could he advance a Half or a Third of the Money, which 

is the common Caſe in ſuch Bargains, which is the very Benefit 

_ That the Heir of Tailzie receives, by raiſing a Sum of Money to- 

_ gether for the neceſſary Uſes of the Eſtate and Family; wheras if, 
according to the Purſuer's Plan, a Wood could only be fold by 


fingle Trees as they are cut, the Money would be ſquandered a- 
way, a Whole-fale Bargain would be impoſſible, and there muſt be 


_ a ſeparate Bargain for every ſingle Tree; and whither this would 
not be a vaſt Detriment to all Heirs of Entail, is ſubmitted to 


2 it your Lordſhips. . 74 Zi; . 
The Purſuer may poſſibly object, that the Time allowed by 


* this Contract for cutting down the Wood is longer than it oughe 


to have been; and ir might be admitted. that a ſubſequent Heir 
of Tailzie would be intitled to make ſuch / Objection, where the 
Time allowed by the Contract is much longer than what is neceſ- 
far for cutting down and diſpoſing of the Wood ſold; but then, 
the only Conſequence of ſuch Objection, if there were Foundati- 
on for it, would be, to oblige the Purchaſer to cut down the Wood 
within a reaſonable Time; and in the preſent Caſe it will be found. 
that the Time allowed by the Contract was not longer than what 


was neceſſary for cutting down and. diſpoſing of fo large a Quantity 


of Wood; the Time being no longer than twelve Vears, of which 


four are already run. „ WH: 3 | 
| May it therefore pleaſe your Lordſhips to alter your 


former Interlocutor, and, imo, To find that the 


Purſuer is not intitled to any Relief of the Annual- : 


rents of the two Bonds for 20,000 Merks granted 


to the Defender's Father in Exerciſe of the Ha- 
culty. 2do, To repell the Reaſons of RedutFion 
of the Feu-right of the ſeveral Farms of the Weſt. 


er Barony, and.of the four Feu rights and Tacks 
of the Manſion-houſe, Gardens and Office-houſes, 
and Court of Greenock. And, laſtly, to repel the 


Reaſons of Reduction of the Contract of Sale of 


be Woods. | 
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